Starting a Civil Action

	IMPORTANT! In Minnesota, a civil action is started when the "Summons and Complaint" are served on the Defendant, which can happen BEFORE a case is filed with the court and given a file number. If you were served with a Summons, talk with a lawyer immediately to get advice on what you should do.


A person who is thinking about suing another party needs to consider the following things when starting the lawsuit:

Do I have a valid case? 



Before starting a civil action, a person must figure out if they have a valid case. CAUTION: If you file a case that is frivolous, meant to harass the other side or doesn't have merit, you could be assessed fines, ordered to pay attorney fees and costs incurred by the other side, or have other sanctions ordered against you. See MN Rules of Civil Procedure

 HYPERLINK "http://www.mncourts.gov/Documents/0/Public/Rules/Civil_Rules_effective_01-01-2009_(current).pdf" \t "_blank" , Rule 11. 

To avoid starting a frivolous lawsuit, ask yourself these two questions:

1)  Is there a legal basis for my claim?
There must be a law that supports your claim against the other party (or supports your defenses to a lawsuit against you.)

Example: If storm water backs up into your basement and soaks the carpet, you may wonder if you can sue the City for the cost of clean-up and carpet replacement. There may be a Minnesota law that protects cities from lawsuits for homeowner damage that was out of the City's control, or was caused by an "act of nature."

Before filing the case with the court, you or your attorney should research the law and find out if you have a legal basis to sue. If the law protects the City from liability in your situation, it might not be in your best interest to start a civil action.

2)  Has the statute of limitations expired?
A statute of limitations is a law that puts a time limit on how long a person has to pursue a legal remedy (such as a civil action) after an event occurred that caused them harm or damages. After the time limit is up, unless there are legal exceptions, the person who was harmed loses the right to file a civil action. Different types of claims have different statutes of limitations. If the time to sue has expired, you no longer have a legally enforceable claim.

Talk with an attorney to see if you have a legal basis to start a civil case. An attorney might suggest other reasons (legal theories) that would support your lawsuit that you did not consider, or she might tell you the reasons why you should not start a civil case.

Note: Court staff cannot tell you if you if your case is valid. You should talk with an attorney, or do your own legal research at a law library.

Are there any special procedural requirements? 



In some situations, you must take specific steps to create a basis for suing. In other words, you need to do something before you sue. Depending on the situation, steps required before starting a civil case could be found in the Minnesota Statutes, or in Minnesota rules or regulations, or in a contract.

Example:  If you want to sue your landlord because your apartment needs repair, there may be a legal requirement to give notice to your landlord about the problems and allow time to make repairs before you can start a civil case. (This is just an example and may not be an accurate statement of Minnesota law for landlords and tenants.)

Example:  Special procedural requirements are often involved in malpractice cases. Minn.Stat. §§ 544.42 and 145.682 require an expert's affidavit to be served with the court pleadings, or the case could be dismissed.

Following the Law and Court Rules 



All persons (attorneys and self-represented parties) are required to know and follow the court rules. Ignorance of the rules is not an excuse for failure to follow the rules. In some situations, not following the rules can result in a case being dismissed, or in fines being assessed. Lawyers regularly read and re-read court rules. If you are representing yourself, you must also study and follow the rules. If you do not understand the rules, you should ask a lawyer for help.

Get more help with legal research at Law Libraries throughout Minnesota. Law libraries are open to the public, and hours will vary.

Filing a Summons and Complaint

Commencing a lawsuit without the assistance of an attorney can be difficult. Court staff cannot take the place of an attorney or give you legal advice.  If you choose to proceed without an attorney, you must understand that you will be held to the same standards as an attorney in following procedural rules and meeting statutory requirements.  You may wish to consult the resources and materials available at the Dakota County Law Library located at 1560 Highway 55, Hastings, MN  55033.

To start a lawsuit and sue someone, you must complete, serve and file a Summons and Complaint.  These papers are called the pleadings.  They are the first papers filed with the court to start the lawsuit.  These papers tell the Court what happened and explain what relief you are requesting the Court to grant you.  You are called the plaintiff(s).  The person(s) that you are suing is called the defendant(s).

You will usually sue the defendant in the county where he/she/they reside, however, this may change depending on the circumstances of each case.  Jurisdiction can be complicated and because each case is unique, you may wish to consult an attorney.  Court personnel cannot give you legal advice as to where you must sue the defendant.

The first part of the Summons and Complaint is called the caption and must list the full name(s) of the party(ies).  Do not use initials or titles such as Mr., Mrs., Ms., etc. (middle initials are acceptable).  If you are suing a company or corporation (business entity) you must list the name correctly.  You may wish to contact the Secretary of State to verify the type of business entity and to get the correct name.  The names of the parties are important.  If you have the wrong name you may not be able to collect your judgment even if you do win in court.  The summons must be signed.

The complaint states your claim against the opposing party and the relief you are requesting.  The complaint should answer the following questions:

What happened?
Where did it happen?
When did it happen?
How were you damaged?
What relief do you want the court to grant you?

You must state a claim upon which the Court may grant relief.  You should set this information out in numbered paragraphs in the complaint using plain language and being as specific as possible.  You must be careful to include all your information and requests for relief.  It is important that you follow all statutory requirements and procedural rules.  Once the complaint is answered by the opposing party you will not be able to make changes without special permission from the court.

You must sign the complaint and also the verification in front of a notary public or a court clerk.  By signing the verification you swear to the Court that your lawsuit is being brought in good faith and not to harass the other party.

When the complaint is completed, you must have a copy of the Summons and the Complaint served upon the defendant(s).  If there is more than one defendant, each defendant must be served.  An independent third party who has no interest in the proceedings, is not a party to the lawsuit and is over the age of 18 must serve the Summons and Complaint.  The papers must be handed directly to the party(ies).   This is called personal service.  Depending upon the circumstances of your case, there may be other methods of service.  You may wish to consult an attorney or the Minnesota Rules of Civil Procedure regarding methods of service.  The person who serves the papers must fill out and file an affidavit of service with the Court.

After you have served a copy of the summons and complaint on the Defendant(s), you must file the original Summons and Complaint and the affidavit of service with the Civil Division of the District Court.  The filing fee must be paid at the time of filing.  

After you have filed your Summons and Complaint with the court, you must file a Certificate of Representation within 7 days and an Informational Statement must be filed within 60 days. You will then receive notices from the Assignment Division regarding scheduling deadlines, trial dates and ADR requirements. Meeting these requirements is your responsibility.   Representing yourself and not having an attorney will not be an excuse for failure to meet deadlines, file documents or appear in Court. 
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A lawsuit is a complex process that occurs in civil court. When bringing a lawsuit it is necessary to know the civil court's rules of procedure. These rules determine where to bring the lawsuit, how to serve the defendant with process, the components of a complaint, the purpose of discovery and how a case should be decided. They also determine whether the court's decision can be appealed. 
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Deciding Where to Bring the Lawsuit

1. A person may bring a lawsuit in a court that has jurisdiction over the subject matter of the suit and jurisdiction over the defendant. The U.S. Constitution requires that a federal court have jurisdiction over the subject matter of a suit brought before it. The Constitution also requires that both federal and state courts have jurisdiction over defendants in cases before them. Furthermore, the court where the suit is brought must be located in the proper building (venue). 

Service of Process

2. The next step is to deliver a copy of the summons (order to appear in court) and complaint to the defendant, unless the defendant waives such deliveries. 

Complaint and Response

3. In the initial stage of a lawsuit the parties must state their case by complaint and response. In the complaint the plaintiff states a demand for relief and, depending on the jurisdiction, a statement of the essential facts. The defendant may respond by filing an answer or motion. In the answer the defendant responds to the allegations made in the complaint, raises defenses to the lawsuit and states any claims the defendant may have against the plaintiff. In a motion the defendant asks the court to do something. 

Discovery

4. After the complaint and answers have been filed, the parties to the lawsuit engage in a period of fact gathering called discovery. Using a variety of methods, both sides obtain information that is relevant and possibly useful to his case. 

Decision without Trial

5. Before trial the parties may attempt to resolve the lawsuit. This can be done by filing a document called a summary judgment motion. Here the moving party argues that there are no material issues of fact that the jury or judge has to decide such that the moving party is entitled to win the case. If the court grants the motion then the moving party wins the lawsuit unless the judgment is reversed on appeal. 

Trial

6. At trial the jury or judge sitting for a jury weighs the facts and then issues a judgment. The parties first give their statements and present their evidence. At the close of the presentations the jury or judge then may retire to contemplate the evidence and then issues a judgment. 

Appeal

7. The losing party may appeal a final judgment. The Supreme Court has stated that generally a judgment may only be appealed where it disposes of the whole case on the merits. 

